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Throwing Away the Key: The Ethics of Risk Assessment for Preventive

Detention Schemes

R.G. Myers Memorial Lecture 2013

B. McSherry

Foundation Director, Melbourne Social Equity Institute, University of Melbourne, Australia; Adjunct
Professor, Melbourne Law School and Faculty of Law, Monash University, Melbourne, Australia

Preventive detention schemes that aim to protect the community from certain ‘dangerous’
individuals have long existed. While risk assessment is now pervasive in the management
and treatment of many individuals, it raises particular issues when a person’s liberty is at
stake on the basis of what that person might do. This R.G. Myers Memorial Lecture
addresses the ethical issues raised by mental health practitioners providing risk assessments
for legislative schemes that involve the deprivation of liberty. It will focus in particular on
Australian post-sentence preventive detention schemes for sex offenders that have been held
by the United Nations Human Rights Committee to breach fundamental human rights.
However, the ethical issues discussed also have repercussions for civil commitment laws that
enable the detention of those with severe mental or intellectual impairments.

Key words: deprivation of liberty; ethical issues; human rights; post-sentence schemes;
preventive detention; risk assessment; sex offenders.

Introduction

It is a great honour to be invited to deliver the

R.G. Myers Memorial lecture. My introduc-

tion to the wonderful work of the Australian

and New Zealand Association of Psychiatry,

Psychology and Law (ANZAPPL) came

about in the early 1990s when Dr Deidre

Greig came to a medico-legal seminar I had

helped organise at Monash University. We

started chatting afterwards and, when she

heard that I was interested in writing a doc-

toral thesis on mental state defences, she

immediately handed me an ANZAPPL

membership form and made me sign it on the

spot. This introduction to ANZAPPL opened

the door to my meeting a host of inspiring

researchers and practitioners. It also sparked

off my interest in interdisciplinary work,

which has led me to the role I now have sup-

porting interdisciplinary research projects

dealing with social equity issues.

Dr Robert Graham Myers, better known

as Bob Myers, had passed away by the time I

joined ANZAPPL, but all those who spoke of

him tended to do so with a smile and a twin-

kle in their eyes. I’ve heard many tales about
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his energy and enthusiasm, his sense of

humour, the legendary dinners he hosted into

the early hours of the morning, as well as his

love of adventures, from trekking in the

Himalayas to playing polo to deep-sea diving.

According to Professor Ian Freckelton’s

memoir of Dr Myers,1 the latter founded

ANZAPPL (he was its Foundation President

for almost a decade) because he was concerned

that members of the three professions only

interacted via the court system. He wanted to

establish a forum for the exchange of ideas

amongst psychiatrists, psychologists and law-

yers, and this he has certainly achieved.

Dr Myers was a psychiatrist in private

practice who saw giving testimony in court as

an expert witness as an integral part of his

work. He treated sex offenders and was con-

cerned with counteracting some of the popu-

list myths concerning them. As Professor

Freckelton observed in this regard:

It was not a popular cause with which to be
associated but when political pressure
forced the government in 1990 to confront
the problem of what to do with the sex
offender, it was Bob who was crucial in
crystallising the issues and bringing balance
back to the debate.2

Twenty-three years later, governments are

still confronting the problem of what to do

with sex offenders in the face of community

outrage concentrated upon certain individuals.

The reaction of five governments in Australia

has been to enact post-sentence preventive

detention schemes that allow sex offenders to

be detained in prison or in facilities within

prison boundaries for an indefinite period.3

These schemes rely on evidence from psychia-

trists and psychologists concerning the risk of

future sex offending. Recently, the New South

Wales scheme has been extended to violent

offenders4 and there is a concern that such

schemes have a tendency to expand in scope.5

In the tradition of Dr Myers trying to bring

‘balance back to the debate’, I want to focus

on the ethics of giving risk assessment testi-

mony for such schemes. Assessing risk is now

central to many areas of civil and criminal law,

and some of the issues discussed here may also

apply to preventive detention schemes for

those with mental and intellectual impairments.

My position is that risk assessment can be

ethically justifiable in determining an individ-

ual’s ‘risk needs’ for management and super-

vision purposes, but that it raises specific

ethical problems when related to predicting

future harm for the purpose of preventive

detention and supervision schemes. While

certain individuals should be supervised as

they make the transition from prison to the

community, taking away a person’s liberty

and ‘throwing away the key’ because of who

they are and what they might do, rather than

what they have done, not only breaches

human rights, but focuses resources at the

wrong end of the spectrum.

Let me start raising these issues by telling

the story of the first man to be subjected to

post-sentence preventive detention in Australia.

The Case of Robert John Fardon6

Robert John Fardon was born in 1949 in Mur-

willumbah, a country town in far northeastern

New South Wales. His parents separated

when he was very young. While it is not

known what happened to his mother, his

father was a labourer who served time in

prison, leaving Fardon for lengthy periods in

the care of an aunt and uncle on a farm.

According to Fardon, he was sexually

abused by a cousin when he was seven, but

when he told the adults in his family about

this, he was not believed. He also later told a

mental health practitioner that he had been

sexually abused by other cousins and by an

adult member of the family, and that he first

had heterosexual sex at the age of about 11

when his father brought a woman home from

the pub to have sex with him.

At the age of 12, Fardon was expelled

from school after punching a teacher. He then

worked on the farm or in other labouring jobs.

When he was 14, Fardon left the farm after a

physical fight with his father. He lived on the
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streets, working as an occasional farm hand

and hanging out with a motorcycle gang.

When Fardon was 18, he pleaded guilty

and was convicted of the attempted ‘unlawful

carnal knowledge’ of a girl aged under 10, but

was released on a three year good behaviour

bond. Over the next decade or so, he was con-

victed of various offences including theft, drink

driving and one count of assault occasioning

bodily harm. On 8 October 1980, Fardon

pleaded guilty to charges of rape and indecent

dealing with a 12 year old girl and the wound-

ing of her 15 year old sister. Fardon was 29

when he committed these offences. The sen-

tencing judge described the rape as ‘brutal’,

but he noted that because the offences were of

a sexual nature, they could be described as out

of character.7 Fardon served eight years of a 13

year sentence for these offences.

Within 20 days of being released on

parole, Fardon raped, sodomised and

assaulted a woman with whom he had gone

to a flat to obtain heroin. On 30 June 1989, he

was sentenced to 14 years’ imprisonment for

those offences.

Fardon’s term of imprisonment was due

to expire on 29 June 2003. Two days before

this date, an interim detention order was

granted under the newly enacted Dangerous

Prisoners (Sexual Offenders) Act 2003 (Qld).

An appeal to the Queensland Court of Appeal

against this order was dismissed.8 Fardon

then appealed to the High Court of Australia

which, by a majority of six judges to one,

held that the Queensland Act was valid.9 This

decision opened the door for the post-sen-

tence preventive detention of sex offenders in

Australia10 and similar schemes have been

enacted in New South Wales, Western Aus-

tralia, Victoria and the Northern Territory.

The years after the making of the first

order for preventive detention were followed

by a series of short-lived orders enabling

supervision in the community.

Fardon was released on a supervision

order in 2006.11 In July 2007 he was returned

to custody for allegedly breaching that super-

vision order and stayed in prison until 19

October 2007, when he was again released on

supervision.12 In 2008, he was charged with

raping a 61 year old woman with intellectual

disabilities on the Gold Coast and sentenced

to 10 years imprisonment, but this was over-

turned on appeal.13 This conviction was set

aside and a verdict of acquittal entered.

After that acquittal, it was then argued at

a hearing for another supervision order that

Fardon had breached the preceding supervi-

sion order due to his attending licensed prem-

ises with the complainant, without

permission of the supervising corrective serv-

ices officer, and attending the residence of an

intellectually disabled person unsupervised.

Despite these arguments, another supervision

order was made on 20 May 2011.14 However,

this was rescinded by the Queensland Court

of Appeal.15

On 13 February 2013, Justice Mullins

ordered another supervision order.16 That

decision was also overturned on appeal, and

the matter was remitted for a rehearing.17

Once again, on 27 September 2013, Justice

Peter Lyons ordered another supervision

order.18 The Queensland Attorney-General

Jarrod Bleijie was reported as stating in rela-

tion to this decision:

I’ve read the judgment. I’ve read the evidence
and I form a view that this person still poses
significant risk to the community . . . This
government will do whatever is necessary to
keep Robert John Fardon behind bars.19

A stay on proceedings was ordered until

the Attorney-General’s appeal could be

heard.20 The Criminal Law Amendment

(Public Interest Declarations) Amendment Act

2013 (Qld) was then passed to enable the

executive government to make a ‘public inter-

est declaration’ in relation to a person subject

to a continuing detention or supervision order

such that the person could be detained in

prison. A unanimous decision by the Court of

Appeal of the Supreme Court of Queensland

dismissed the Attorney-General’s appeal

against the making of a supervision order and

declared the sections of the Criminal Law

R.G. Myers Memorial Lecture 2013 781

D
ow

nl
oa

de
d 

by
 [

88
.1

9.
15

1.
62

] 
at

 0
8:

29
 0

1 
O

ct
ob

er
 2

01
5 



Amendment (Public Interest Declarations)

Amendment Act 2013 (Qld), dealing with the

executive government’s powers, to be

invalid.21 The Attorney-General stated that he

would seek legal advice about appealing to

the High Court, but, while he was on leave,

the Acting Attorney-General, David Crisafulli,

indicated an appeal would not proceed

because ‘some of Queensland’s top silks,

including the Solicitor-General, all advised we

were out of options’.22 Robert Fardon is once

more on a supervision order in a building adja-

cent to the Wacol Prison Reserve where he

‘remains on a 24-hour curfew and cannot

leave his front door without permission’.23

This interplay between members of the

executive and the judiciary indicates that

much time and resources will continue to be

spent on ‘law and order’ politics and ensuring

that certain individuals are indefinitely

detained. In a way, the actions of the

Attorney-General to keep Fardon in prison

can be seen as reflecting traditional powers for

detaining insanity acquittees ‘at the governor’s

pleasure’. There is, in reality, nothing new in

laws enabling certain groups in society to be

detained on the basis of future harm.24 For

many policy-makers, post-sentence preventive

detention schemes are viewed as an essential

means of protecting the public from certain

groups of offenders. What is new, however, is

the linking of preventive detention schemes

with the notion of risk. Whether this is a step

forward or not is of course open to debate.

The Centrality of Risk Assessment to

Preventive Detention Schemes

All of the Australian post-sentence preventive

detention schemes for sex offenders mandate

evidence of risk from mental health practi-

tioners. For example, s 13 of the Dangerous

Prisoners (Sexual Offenders) Act 2003 (Qld)

requires the court to have regard to reports

prepared by two psychiatrists as well as any

other medical, psychiatric, psychological or

other assessment relating to the offender.

Section 17(4)(d) of the Crimes (High Risk

Offenders) Act 2006 (NSW) requires the

court to consider ‘the results of any statistical

or other assessment as to the likelihood of

persons with histories and characteristics sim-

ilar to those of the offender committing a fur-

ther relevant offence’.

In practice, mental health practitioners, in

giving expert evidence for the purposes of

such schemes, generally use various actuarial

tools to assess the offender’s risk in conjunc-

tion with clinical assessment. Some tools,

such as the Static-9925 and the Violence Risk

Appraisal Guide (VRAG),26 focus on variables

that have been ascertained by actuarial studies

as being associated with future offending.

These tools are sometimes used to predict

future offending and have been relied on by

mental health practitioners in providing expert

evidence for preventive detention schemes.

Tools designed to be used in a ‘structured

professional judgment’ approach27 such as the

Historical, Clinical, Risk-20 (HCR-20)28

include dynamic (changeable) factors that can

serve as the focus for risk management, but

such tools are also sometimes used for risk

prediction.

There have been a number of criticisms of

risk assessment tools and their use, particu-

larly in relation to predicting future offending

as opposed to risk management. In brief,

there have been criticisms of:

� The variable-based approach. Some

researchers have argued that concen-

trating on trajectories of offending may

provide an alternative way of exploring

different types of offenders and risk

profiles that are unable to be accounted

for by a tool based on a variable-based

approach.29

� The use of specific variables. Many risk

assessment tools do not consider cur-

rent clinical variables (such as response

to treatment or motivation), protective

factors (such as stable employment) or

variables that reduce the risk of reof-

fending (such as physical illness or

frailty), instead concentrating on
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‘static’ risk factors that cannot change

over time and that cannot be changed

through treatment.

� Applying group data to the individual.

Actuarial scales are based on determin-

ing whether an individual offender has

the same characteristics or risk factors

as a ‘typical’ kind of offender.30 While

an individual can be classified within a

group – as ‘high risk’, ‘medium risk’ or

‘low risk’ – it is impossible to say

where in this group a given person lies

and therefore it is impossible to identify

the precise risk an individual poses. In

addition, the relatively low base rate for

sexual recidivism means that attempting

to predict who will commit further seri-

ous sexual offences will be less accurate

than predicting other offences that occur

at a higher rate.31

� Differences in particular groups. The

population upon which a particular tool

has been validated may be quite differ-

ent from the population to which it is

applied. For example, many risk assess-

ment tools were developed in Canada

and so whether such tools can be appro-

priately applied to Australian Indige-

nous offenders can be questioned.

� Applying risk assessment techniques in

the courtroom. The way in which the

results of risk assessment tools are pre-

sented may lead to ‘manipulation and

misinterpretation’.32 Mental health

practitioners may not acknowledge the

limitations of the tools used, leading to

unnecessary detention and, in New

Zealand at least, the Court of Appeal

has expressed concern about the mis-

takes made in administering and scor-

ing certain tools.33

I have explained these criticisms in more

detail in my recent book on preventive deten-

tion.34 What is important to note here is that

the use of risk assessment tools is rarely ques-

tioned in preventive detention cases. There

have been some judicial comments made

about them in Australian courts, as outlined

in the next section, but in general, because

preventive detention legislation requires evi-

dence of risk to be given by mental health

practitioners, such evidence is viewed as an

integral part of decisions concerning the dep-

rivation of liberty. The ethics of this is dis-

cussed a little later. First, however, I want to

briefly consider the role of law, policy and

human rights in relation to these schemes.

Law, Policy and Human Rights

As previously mentioned, the Queensland

legislation was found to be constitutional by

a majority of the High Court in Fardon v

Attorney-General (Qld).35 The decision in

Fardon’s case was limited to the issue of

whether s 13 (which enables a continuing

detention order to be made) of the Dangerous

Prisoners (Sexual Offenders) Act 2003 (Qld)

conferred jurisdiction upon the Supreme

Court of Queensland which was repugnant to,

or incompatible with, its integrity as a court.

The majority held that s 13 of the Act was

valid on the basis that the legislation dealt

with a class of offender rather than an indi-

vidual (distinguishing it from previous legis-

lation that was held to be unconstitutional in

Kable v Director of Public Prosecutions

(NSW))36 and because sufficient safeguards

were in place to ensure the Supreme Court

was exercising its judicial discretion in mak-

ing preventive detention and supervision

orders.

In applying the law, there is some evi-

dence that judges prefer to make supervision

orders whereby an offender is meant to be

supervised in the community.37 However, in

some instances in Western Australia, continu-

ing detention in prison has been ordered

because of a lack of suitable alternative

accommodation.38

In Queensland and Victoria, supervision

in ‘the community’ can mean detention in

separate facilities within prison grounds. In

Queensland, a number of buildings adjacent

to the Wacol Prison Reserve (and only
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20 metres from the prison) in outer suburban

Brisbane are used to house a number of

offenders released on supervision orders. The

buildings are surrounded by a 10 m high

barbed wire fence and the outside is patrolled

by a dog squad officer. This is where Robert

Fardon is currently housed.

In Victoria, s 133 of the Serious Sex

Offenders (Detention and Supervision) Act

2009 (Vic) enables the Governor in Council

to appoint ‘any premises (including part of

any building or place) other than a prison or

police gaol to be a residential facility’, with

the result that many sex offenders on

extended supervision orders are kept at Cor-

ella Place, a 40-bed facility on de-gazetted

land within the boundaries of Ararat Prison.

Some judges have made specific refer-

ence to the limitations of the risk assessment

tools available in assessing whether there is

an ‘unacceptable risk’ that the offender would

commit a serious sex offence if not detained.

In Director of Public Prosecutions (WA) v

Mangolamara, Justice Hasluck refused to

make an order for continuing detention on the

basis that there was not sufficient ‘acceptable

and cogent evidence’ as required under the

Western Australian legislation.39 He rejected

psychiatric evidence based on risk assessment

tools because ‘the research data and methods

underlying the assessment tools are assumed

to be correct but this has not been established

by the evidence’.40

Similarly, Justice McKechnie stated in

Director of Public Prosecutions v GTR:

While opinions based on the present predic-
tive models may be suitable for manage-
ment purposes, they lack cogency for the
purposes of the DSO Act that little weight
can be attributed to the results of assess-
ments that rely on them. Accepting the view
expressed that clinical interview alone is a
poor predictor, it remains the case in West-
ern Australia that as yet the tools that are
being developed to increase the accuracy of
predictive outcome of dangerous sexual
offenders have not developed to such a
stage that the evidence can be described as
‘acceptable and cogent’.41

He also stated in Director of Public Pros-

ecutions (WA) v Comeagain:

There remains an issue with all the predictive
tools in that they have not yet been validated.
They were developed, in part, to overcome
the perceived and actual weaknesses of an
unguided clinical assessment and have been
embraced by professionals, psychiatrists and
psychologists, as an improvement on an
unguided assessment. Nevertheless, it would
be an error to attribute a degree of scientific
certainty to the tools simply because they
deliver an arithmetical outcome. They
remain unvalidated. Years will have to pass
before a retrospective survey can determine
whether and, to what extent, the predictive
tools are reliable.42

Despite such judicial criticism of risk

assessment tools and the occasional judicial

comment about how such evidence is pre-

sented,43 risk assessment evidence is clearly

admissible.44 Any limitations go to the

weight to be assigned to it by the judge.45 A

petition was made to the Human Rights Com-

mittee of the United Nations under the First

Optional Protocol to the International Cove-

nant on Civil and Political Rights46 claiming

that Robert Fardon and Kenneth Davidson

Tillman’s human rights had been abused

under the Queensland and New South Wales

legislation. In 2010, 11 of the 13 members of

the United Nation’s Human Rights Commit-

tee declared that the Queensland and New

South Wales preventive detention schemes

violated the right to liberty set out in Article

9(1) of the International Covenant on Civil

and Political Rights.47

The Human Rights Committee held that

the onus was on the state to demonstrate that

rehabilitation could not have been achieved

in a manner that was less intrusive than con-

tinued imprisonment and that Australia had

failed to discharge this onus. The Human

Rights Committee requested that Australia

provide it with information within 180 days

as to the remedy taken to give effect to its

views. The Australian government did not

respond within this time limit. On 6
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September 2011, the Australian government

filed a five page document rejecting the

Human Rights Committee’s view that there

were less restrictive means available to

achieve the purposes of the New South Wales

and Queensland legislation other than deten-

tion in prison.48

The statement concluded with the obser-

vation that the New South Wales and Queens-

land governments did not consider any

further action needed to be taken. Thus,

despite the Human Rights Committee’s find-

ing that Fardon’s and Tillman’s continued

imprisonment breached their right to liberty

under international human rights law, the

Australian government has clearly signalled

that there will be no changes made to current

preventive detention schemes.

The Ethics of Risk Assessment

The Human Rights Committee’s finding

raises the question as to whether it is ethical

to give risk assessment testimony knowing

that a person’s right to liberty will be taken

away. There are three possible answers to this

question which I want to explore. The two

extreme positions are ‘always ethical’ and

‘never ethical’ with the middle ground being

‘ethical in certain circumstances’.

Always Ethical

One extreme approach to the question of ethi-

cal risk assessment is to take the stance that

mental health professionals must always per-

form their job and leave any ethical justifica-

tions to other professionals. Thomas Grisso

and Paul Appelbaum have outlined this posi-

tion as being one that leaves ‘questions of jus-

tification to the courts and society to

determine, not the mental health profes-

sionals’.49 Thus, it is for parliament to create

laws restricting the liberties of individuals and

for mental health professionals to comply with

what is legally required of them in this regard.

The main problem with this approach is

that it makes mental health professionals

agents of state control, which can have dire

consequences for certain groups of individuals.

One example of this occurred during the Nazi

era when psychiatrists were ‘instrumental in

instituting a system of identifying, notifying,

transporting, and killing hundreds of thousands

of mentally ill and “racially and cognitively

compromised” individuals in settings ranging

from centralized psychiatric hospitals to pris-

ons and death camps’.50 It also ignores the

obligations placed on mental health professio-

nals through various codes of ethics to comply

with ethical standards and even to seek changes

in laws when they are contrary to the best inter-

ests of individuals.51

Never Ethical

The polar opposite of the ‘always ethical’

approach is to hold that it is never ethical to

give risk assessment testimony. In 1984, Alan

Stone started a debate in the United States

about the ethics of forensic psychiatry, argu-

ing that, as a matter of individual ethical com-

mitment, he could not justify himself giving

evidence for the purposes of the criminal jus-

tice system.52 While he did not go so far as to

say that psychiatrists should never testify in

court, he pointed out that those who did so

risked violating the ethics relevant to those

whose primary duty was to treat individuals.

Three years later, Gary Melton, John Pet-

rila, Norman Poythress and Christopher Slo-

bogin argued that, in relation to risk

assessment, there is ‘no specialized clinical

knowledge that permits categorical, or even

relative conclusions about dangerousness’.53

As a result, they stated that mental health pro-

fessionals ‘may decide that they cannot ethi-

cally offer prediction testimony’.54 More

adamantly, Charles Ewing has argued that:

‘[t]he psychiatrist or psychologist who makes

a prediction of dangerousness violates his or

her ethical obligation to register judgments

that rest on a scientific basis’.55 Similarly,

Eric Janus has stated that the indeterminacy

of legal terms such as ‘likely’ or ‘highly like-

ly’ require mental health professionals to

‘make political judgments that determine the
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balance between public safety and individual

liberty’.56

The Royal College of Psychiatrists for the

United Kingdom and the Republic of Ireland

held a seminar on the ethics of giving evi-

dence for extended sentencing purposes in

2002. It published an overview of the discus-

sion in the Psychiatric Bulletin in 2005 and

stated that one view aired was that ‘it is not

ethically part of medicine to assist the courts

in increasing punishment and public protec-

tion by applying medical skills to such a

purpose’.57

Refusing to engage in risk assessments for

the purposes of the criminal justice system on

the basis that it is unethical to do so is obvi-

ously an extreme action. Risk assessment not

only informs decisions concerning the deten-

tion of offenders, but also the law relating to

the civil commitment of individuals with men-

tal illnesses, child protection and detention to

prevent the spread of infectious diseases. In

reality, only a few mental health professionals

will take this extreme approach, but such a

position does force mental health professionals

to consider whether and in what circumstances

giving such testimony is justifiable.

I believe that there is a middle ground

between these two extreme approaches, but

there remain problematic issues that need to

be considered in relation to preventive deten-

tion schemes.

Ethical in Certain Circumstances

One ‘middle ground’ approach is to extend

acting for the benefit of the patient under tra-

ditional medical ethics to acting for the bene-

fit of the offender. That is, mental health

professionals should assume when accepting

a call for risk assessment by the courts that

there is always some prospect of treatment or

benefit available for the offender concerned.

This may be a less than ideal approach, how-

ever, when it is known that adequate treat-

ment is not available.

Another approach to extending existing

medical ethics is to act only where it is known

that the offender will indeed receive some

form of individual health benefit. Going one

step further, this could mean acting only on

behalf of the offender rather than for the state.

This, however, assumes that mental health

professionals will know when treatment is

available and when it will be of benefit. It

may also lead to a refusal to assess certain

individuals who are not considered

‘treatable’, thus depriving them of any form

of expert evidence.

A more practical approach is to use a dif-

ferent ethical framework for forensic psychi-

atry, beyond that of medical ethics, which

attaches such importance to treatment. The

Royal College of Psychiatrists refers to this

as ‘justice ethics’, which appears to stem

from Paul Appelbaum’s work that forensic

psychiatry should use a framework of ethics

based on ‘truth’ rather than ‘beneficence’.58

This approach requires the fundamental

value of truth telling and respect for the indi-

vidual, with the ultimate goal being to

advance justice rather than to act for the ben-

efit of the individual patient. The principle of

truth telling requires testifying as to what the

mental health professional believes to be

true, regardless of whether this advantages

or disadvantages the particular offender, but

it also requires an accurate presentation of

the scientific data available and the consen-

sus of the field.59 In relation to testimony

using actuarial scales, for example, this prin-

ciple would require the mental health profes-

sional to outline the limitations of the scales

used.60

The principle of respect for persons

requires respect for the individual being

assessed. In Appelbaum’s words, this requires

that mental health professionals should not

‘engage in deception, exploitation, or need-

less invasion of the privacy of the people who

we examine or about whom we testify’.61

In relation to risk assessment, Thomas

Grisso and Paul Appelbaum have argued that

a mid-way point is to see predictive testimony

as neither ethical nor unethical in itself, but

the use of the testimony may be ethical or
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unethical given the variability in the types of

liberty restrictions involved.62 This may

mean that the use of risk assessment to breach

an individual’s right to liberty is unethical

and this has been argued by some psychia-

trists, as discussed below.

Unethical for Post-Sentence Preventive

Detention

Danny Sullivan, Paul Mullen and Michele

Path�e are three psychiatrists working in Vic-

toria who have questioned the ethics of

requiring clinicians to assess risk for the pur-

poses of continued coercive supervision after

sentence. They have pointed out that being

required to give evidence for preventive

detention schemes raises the spectre of men-

tal health professionals being ‘agents of

supervision, social control and monitoring’

rather than ‘independent clinicians’.63

The Royal College of Psychiatrists noted

that there ‘may be an ethical argument for

ensuring that disagreements regarding mental

disorder and risk are considered early on at

the point of sentencing when the court, rather

than doctors, can decide these issues’.64 This

suggests that it is more ethically justifiable to

give evidence for schemes which operate at

the time of sentence than preventive deten-

tion schemes that operate after the expiry of

an individual’s sentence.

This position may run into the same prob-

lem in reality as that in relation to a complete

refusal to engage in providing testimony for

the criminal justice system – there will

always be some mental health professionals

willing to engage with legislative require-

ments to provide assessments of risk. How-

ever, at the very least, this position does raise

the issue of mental health professionals being

agents of social control and provides a start-

ing point for distinguishing between the justi-

fications for risk assessment for sentencing

purposes within the criminal justice system

as opposed to risk assessment for ‘civil’

forms of detention outside of the criminal jus-

tice system.

Conclusion: What Would Dr Myers

Have Done?

In the popular television series about com-

mercial advertising, The Gruen Transfer,

there is a section where the host poses the

question: ‘What would Vladimir Putin or

Kim Jong-un’ do to get their message

across?65 Let me adopt that to ask what

would Dr Myers have done in the face of

requirements to give evidence of risk for the

purpose of preventive detention schemes?

In 1986, Dr Myers gave a presentation

entitled ‘Responsibilities of the Forensic Psy-

chiatrist and Psychologist’ at the annual

ANZAPPL conference in which he argued

for ‘a separate system of ethical guidelines

and standards’ for those involved in ‘medico-

legal evaluation’.66 He stated:

In the normal therapeutic relationship the
responsibility of the therapist predominantly
is to the patient whereas in the forensic area,
both in civil and criminal cases, responsibil-
ity often is divided, including for example,
responsibility to lawyers, the courts, the
community or employers.67

He also pointed out that: ‘[t]he responsi-

bility of the therapist to protect the commu-

nity can pose a troubling dilemma’ and

argued that ‘there is a need for the formula-

tion of proper guidelines’ in this regard.68

Although post-sentence preventive detention

schemes were unimaginable in 1986, from

these statements, it would seem that Dr

Myers might very well be inclined towards

the justice ethics approach to evidence for the

courts, and would argue for clear guidelines

relating to risk assessment testimony.

In Scotland, an independent body, the

Risk Management Authority was established

by the Criminal Justice (Scotland) Act 2003.

The purpose of this authority is to set stand-

ards for, issue guidance to and accredit those

involved in the assessment and minimisation

of risk. I suspect Dr Myers, were he with us

today, would be calling for the establishment

of such a body in Australia, while also
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questioning why so many resources are being

channelled towards keeping a small number

of individuals locked away. Perhaps he would

also be advocating for more resources for

alternative, evidence-based means of treating

sex offenders and reducing sexual offences in

the community.

Marijke Malsch and Marius Duker have

pointed out that detaining people in prisons

or other institutions ‘works directly and

speedily, which renders it attractive to pol-

icy makers’.69 Nevertheless, keeping indi-

viduals locked away is a costly enterprise

and there is growing evidence that coun-

tries that have decreased crime the most

are not in fact those that have increased

incarceration the most.70

Further, in interviews conducted with key

personnel involved in the operation of pre-

ventive detention schemes, concerns were

raised that such schemes can actually make

the risk of sex offending worse for the com-

munity.71 As one police officer explained it,

members of the community are given a false

impression that they are being protected from

sex offenders, thus ‘leaving the community

totally at risk to the majority of offenders,

who are family members and known [to]

people’.72

So much has changed since Dr Myers was

treating sex offenders, and yet in terms of

confronting the problem of ‘what to do with

the sex offender’, in policy terms, perhaps the

more things change, the more things stay the

same. Locking sex offenders up and throwing

away the key may be an instinctive response.

However, in order to bring ‘balance back to

the debate’, there is perhaps no better time to

advocate for a focus on preventing offences

occurring, targeting the causes of sex offen-

ces and assisting victims, rather than putting

so many resources into keeping a small

minority of sex offenders (the ones who have

been caught) in prison after they have served

their sentence. Hopefully, this lecture has

started the ball rolling for further, more bal-

anced and nuanced debate on this perennial

problem.
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